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for the District of Columbia 


BRIEF FOR APPELLEE 


JURISDICTION 


The order of the District Court granting appellee’s 
motion for summary judgment was entered on February 
24, 1962. The District Court granted appellant leave to 
appeal in forma pauperis on March 7, 1962. Appellant’s 
brief was filed July 25, 1962. 

On August 14, 1962 this Court granted appellee’s un- 
opposed motion for extension of time to file its brief for 
a period of twenty days after final decision by this Court 
of Hyser v. Reed and companion cases, numbered 16716, 
16806, 16930, 16811 and 16873. These cases were decided 
on April 11, 1963. 

Appellee then filed a motion to affirm, accompanied by 
a motion for extension of time for filing a brief, if re- 


(1) 
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quired. On June 3, 1963 this Court denied the motion to 
affirm and extended the period for filing a brief until 
June 18, 1963. 

The jurisdiction of this Court is invoked under 28 
U.S.C. 1291. 


STATUTE INVOLVED 


18 U.S.C. 4207 provides in pertinent part that: 


A prisoner retaken upon a warrant issued by the 
Board of Parole, shall be given an opportunity to 
appear before the Board, a member thereof, or an 
examiner designated by the Board. 

The Board may then, or at any time in its discre- 
tion, revoke the order of parole and terminate such 
parole or modify the terms and conditions thereof. 


COUNTERSTATEMENT OF THE CASE 


Appellant was convicted in the Northern District of 
Ohio of armed robbery and sentenced to 25 years im- 
prisonment. He was released on parole September 4, 
1947 (JA 38). Subsequently he was convicted of assault 
in a Michigan State court (JA 41) and upon completing 
this sentence he was arrested in April 1955 on a parole 
violator warrant and returned to Leavenworth Penitenti- 
ary (JA 38). 

A parole violator hearing was held July 18, 1955, at 
Leavenworth (JA 40) in which appellant admitted his 
felonious assault conviction (JA 41) and violation of 
parole (JA 42). He did not have assistance of counsel at 
this proceeding nor was he advised of his right to such 
assistance (JA 14, 39). He did not present voluntary 
witnesses nor was he advised of his right to do so (JA 
39). On August 23, 1955, appellant’s parole was re- 
voked (JA 39). 

On May 9, 1961, he was offered a new hearing with the 
right to retain counsel (JA 14). 

On May 22, 1961, after this Court’s decision in Glenn 
v. Reed, 110 U.S. App. D.C. 85, 289 F.2d 462, appellant 
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brought this action for a mandatory injunction for his 
release, alleging invalidity of the parole revocation hear- 
ing (JA 1). In January 1962 appellant was again offered 
a hearing with counsel and/or witnesses (JA 49). Appel- 
lant did not avail himself of these offers. 

On February 24, 1962, the District Court granted the 
Government’s motion for summary judgment (JA 53). 
Notice of appeal was filed and authorized March 7, 1962 
(JA 54). Appellant’s brief was filed July 25, 1963. 

On August 14, 1962, this Court granted appellee’s mo- 
tion to delay the filing of a brief until after the decision 
in Hyser v. Reed, No. 16,716, and companion cases. 

After the Hyser decision of April 11, 1963, appellee 
filed a motion to affirm on the ground that this Court’s 
holding in the Hyser case is controlling. The motion was 
denied on June 3, 1963 and appellee was granted 15 days 
for the filing of this brief. 


SUMMARY OF ARGUMENT 


At his original revocation hearing, the Board of Parole 
failed to offer appellant the opportunity to be represented 
by counsel retained at his own expense or to present the 
testimony of voluntary witnesses. But this defect was 
cured by the Board’s subsequent offers in which appellant 
was advised of his right to a new revocation hearing at 
which he could be represented by his own counsel and 
at which voluntary witnesses would be allowed to appear, 
and appellant’s rejections of these offers. Hyser V. Reed, 
Case No. 16,716, C.A. D.C., and companion cases, de- 
cided April 11, 1963. Glenn v. Reed, 110 U.S. App. D.C. 
85, 289 F.2d 462 (1961) is inapposite inasmuch as, un- 
like Glenn, no peculiar facts are present in appellant’s 
case which suggest that he is the victim of “grievous in- 
justice.” See Reed v. Butterworth, 111 U.S. App. D.C. 
365, 297 F.2d 776, 778 (1961). 
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ARGUMENT 


The offers of a new hearing with the right to represen- 
tation by retained counsel and the attendance of volun- 
tary witnesses cured the defects in the first hearing. 


Twice appellant was offered the right to a new revo- 
cation hearing at which he could be represented by 
counsel retained at his own expense, and once he was 
offered the right to a new hearing at which he could pre- 
sent the testimony of voluntary witnesses who might wish 
to appear in his behalf. He rejected these offers. These 
offers and rejections cured the defects in the original 
revocation hearing. 

In Hyser v. Reed, supra, and the seven companion 
cases, this Court prescribed that henceforth a preliminary 
interview be held at or near the place of parole violation. 
As to persons presently in custody, however, the Court 
affirmed six District Court decisions which had refused the 
release of prisoners who challenged the validity of their 


original revocation procedures and who had in each in- 
stance been offered new hearings with counsel and/or wit- 
nesses. This affirmance was made 


without prejudice to the right of each such appellant 
to have, upon request, the ‘opportunity to apppear’ 
before the Board pursuant to 18 U.S.C. § 4207. We 
note that the Board has already tendered such op- 
portunity to each of these appellants. This oppor- 
tunity to appear shall be for the limited purpose of 
resenting to the Board reasons why the parole vio- 
ation charged should not operate as a basis for re- 
voking parole. 


In these six cases appellants did not deny their viola- 
tion of parole and/or the revocation had been due to a 
criminal conviction. The two cases in which violation was 
denied and there was no criminal conviction were re- 
manded to the District Court, to determine whether the 
prescribed hearing would be necessary to the particular 
case. The Court refused to order the release of any of 
the appellants, stating: 
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We are unwilling to hold that prisoners validly con- 
victed, paroled and thereafter retaken should now be 
set at liberty for want of compliance with steps 
only now for the first time commanded. See Reed 
v. Butterworth, supra. 


Appellant’s reliance upon Glenn v. Reed, 110 U.S. App. 
D.C. 85, 289 F.2d 462 (1961), is misplaced. In its modi- 
fied opinion in that case this Court emphasized that its 
decision turned upon the peculiar substantive facts of 
that case. The Court said (110 U.S. App. D.C. at 87- 
87, 289 F.2d at 463-464: 


Our decision to order release is based on the facts 
in this record. Appellant’s complaint alleged in sub- 
stance that the Board issued its parole violator’s war- 
rant on the basis of a fabricated charge made by 
a “jealous woman,” and that after appellant was ar- 
rested the woman withdrew her charge. On these 
facts, together with the admitteedly invalid hearing, 
we think we should exercise our discretion to order 
appellant’s release. 


Unlike Glenn, appellant here has admitted violating his 
parole and the record is clear as to his conviction of a 
criminal offense by the State of Michigan.’ Thus, he was 
entitled only to a new hearing with the safeguards which 
this Court has held applicable to parole revocations. As 
indicated, he has been offered such a hearing on two oc- 
casions. The counsel and witnesses claims do not entitle 
appellant to release from confinement. Under Hyser, he 
is entitled only to request another hearing with retained 
counsel and voluntary witnesses. 

Appellant contends that the offer of a hearing with 
counsel is now a nullity because of his lack of funds to 
retain counsel. He does not specifically contend that 
counsel should be appointed, but the issue is the same. 
This Court has held that counsel need not be provided for 


1 Appellant’s allegation (JA 27) in 1961 about making a “deal” 
in connection with his 1948 plea of guilty in order to protect his 
wife does not alter the fact that he unequivocally admitted viola- 
tion of parole (JA 42). 
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indigent prisoners at parole revocation hearings. Hyser 
v. Reed, supra. 


CONCLUSION 


It is therefore respectfully submitted that the order of 
the District Court should be affirmed. 


BURKE MARSHALL, 
Assistant Attorney General, 


Davip C. ACHESON, 
United States Attorney, 


HarRoLp H. GREENE, 

ISABEL L. BLAIR, 
Attorneys, 
Department of Justice, 
Washington 25, D. C. 


JUNE 1963. 


ou. 8. GOVERNMENT PRINTING OFFICE, 1963 691097 81265 


JOINT APPENDIX 


(1) 


IN DEX 


Petition for a Declaration that Hearing and Parole Revocation are 
Invalid and for a Mandatory Injunction eae Release, 
Filed May 22, 1961 3 5 3 


Affidavit in Support and Motion to Proceed in Forma Pauperis, 
Filed May 22, 1961 Be te 


Affidavit and Proof of Service, Filed May 22, 1961 
Supplement to Petition of Julius Bayken, Filed June 19, 1961 
Affidavit and Proof of Service, Filed June 19, 1961 


Motion for Summary Judgment or, in the Alternative, Motion to 
Dismiss, Filed August 2, 1961 = ; 


Certificate signed by James V. Bennet, Direstor, Bureau of 
Prisons, dated July, 1961, Filed August 2, 1961 


Report of Parole Officer A. T. Miller, dated May 10, 1955 
Summary of Parole Revocation Hearing dated July 18, 1955 


Certificate signed by L. A. Huber, Parole Officer, dated 
June 22, 1961, Filed August 2, 1961 : . 


Notice and Certificate of Service 


Statement of Material Facts 2s to Which There is No Genuine 
Issue, Pursuant to Rule 9(1), Filed August 2, 1961 


Application for Judgment by Default, Filed August 3, 1961 
Exhibit A ~- Letter from Clerk's Office, United States District 
Court for the District of Columbia to Mr. Julius Bayken, 


dated May 22, 1961 


Exhibit B -- ere ae eet ae L. A. Huber, Perole 
Officer : . - 


Exhibit C -- Receipt from United States Marshal, District 
Court, Washington, D. C., dated May 22, 1961 


Affidavit and Proof of Service, dated August 1, 1961 


Plaintiff's Reply to Defendant's “Motion for Summary Judgment or, 
in the Alternative, Motion to Dismiss”, Filed August 17, 1961 


Exhibit C -- Inmate Request to Staff Member, Bureau of 
Prisons, dated June 12, 1961 


Affidavit of Plaintiff Julius Bayken in Suppor of Complaint, Filed 
August 17, 1961 > 4 Sen Soe Ge 


Affidavit and Proof of Service, dated August 14,1961 


Motion for Transcript of Parole Revocation “Hearing”, Filed 
November 30, 1961 . ° 3 


Amendment to Complaint, Filed November 30, 1961 
Affidavit of Julius Bayken dated November 27, 1961 


Supplementary Affidavit of Indigency [Julius Bayken], dated 
September 20, 1961 eo: : 


Plaintiff's Cross Motion for Summary Judgment, Filed 
January 23, 1962 


Plaintiff's Statement of Material Facts as to which There is No 
Genuine Issue, Pursuant to Local Rule 9(h), Filed 
January 23, 1962 ¢ 


Transcript of Hearing of Proceedings at the U. S. Board of 
Parole, dated July 18, 1955, Received December 13, 1961 


Affidavit of Counsel, $. White Rhyne, Jr., dated February 14, 1962 


Exhibit 1 -- Letter from $. White Rhyne, Jr. to United States 
Board of Parole, dated November 27, 1961 


Exhibit 2 -- Letter from Joseph N. Shore, Parole Executive to 
Mr. S. White Rhyne, Jr., dated December 8, 1961 


Certificate of Parole, dated August 29, 1947 


Statement of the Conditions Under which this Parole is 
Granted, dated September 8, 1947 


Transcript of Proceedings, February 20, 1962 
Order Granting Defendant's Motion for Summary Judgment and 


Denying Plaintiff's Cross Motion for Summary Judgment, 
Filed February 24, 1962 


Notice of Appeal, Eiled March 7, 1962 


JOINT APPENDIX 
[ Filed May 22, 1961] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


JULIUS BAYKEN, 
Petitioner 


) 
) | 
v. CIVIL ACTION NO, 1558-61 
, | 
) 
) 


UNITED STATES BOARD OF 
PAROLE, ET AL., 
Respondents 


PETITION FOR A DECLARATION THAT HEARING AND 
PAROLE REVOCATION ARE INVALID AND FOR A 
MANDATORY INJUNCTION ORDERING RELEASE 


To the Presiding Judge of the Above-named Court: 

Comes now the petitioner in the above-entitled cause, Julius Bayken, 
and in propria persona respectfully petitions the Court for a declaration 
that his parole violation hearing and parole revocation were invalid and 
for a mandatory injunction ordering release, for the following reasons 
and grounds: : 

1. That the petitioner herein, Julius Bayken, is a citizen of the 
United States and is past the age of twenty-one, and 

2. That he is being deprived of his liberty by imprisonment in the 
United States Penitentiary, Leavenworth, Kansas, as prisoner number 
52771-L, under authority of a parole revocation order by the United 
States Board of Parole, and 

3. That the revocation order issued upon failure of petitioner to 


properly defend against a parole violation accusation at a hearing before 
a member of the United States Board of Parole, and 
4. That in connection with the parole revocation hearing the 


petitioner was deprived of due notice, was denied the privelege of having 
witnesses in his behalf, neither had counsel nor was offered counsel, 
and he neither had knowledge of his right of counsel nor waived counsel, 


and 
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5. That these hearing irregularities acted to deprive him of a 
defense against the parole violation accusation and left him without the 
needed adversary process to equit himself, and 

6. That the respondents, in a recent case of similar issue and 
factual situation, had made legal concession that such hearing and parole 
revocation were invalid (see, decision in, GLENN v. REED, Number 
16075, UNITED STATES COURT OF APPEALS FOR THE DISTRICT OF 
COLUMBIA, decided April 7, 1961), and 

7. That in Glenn v. Reed, supra, the Court of Appeals declared 
that imprisonment based on a parole revocation from a hearing where 
parolee "neither had counsel nor was offered counsel" was illegal and 
required his release. 

Respectfully submitted 


/s/ Julius Bayken 
Petitioner 


Dated: May 18, 1961 


[ Filed May 22, 1961] 


AFFIDAVIT IN SUPPORT AND MOTION 
TO PROCEED IN FORMA PAUPERIS 


STATE OF KANSAS, ) 
COUNTY OF LEAVENWORTH) 


I, Julius Bayken, being first duly sworn, depose and say that Iam 
the petitioner in' the above-entitled case; that in support of my application 
to proceed without being required to prepay fees, costs or give security 
therefor, I state that because of my proverty I am unable to pay the 
costs of said proceeding (except filing fee which was prepaid) or to give 
security therefor; that I believe Iam entitled to redress; and that the 
nature of my action is briefly stated as follows: Petition for a Declaration 
that Hearing and Parole Revocation are Invalid and for a Mandatory 


ss 


Injunction Ordering Release. 


oe 7B Rae 
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I have been a United States prisoner for the past six years and 
have only $24.17 in cash and own no property real or otherwise, and have 
no one able to assist me in paying cost of the action, all of which has 
created a need that my petition be allowed and done for me in forma 
pauperis. 

/s/ Jalius Bayken 
Subscribed and sworn to before me this 18th day of May, 1961. 
/s/ R.D. Bohn | 
U.S. Parole Officer 


Let the applicant proceed 
without prepayment of costs. 


DISTRICT JUDGE 


[ Filed May 22, 1961] 
AFFIDAVIT AND PROOF OF SERVICE 


STATE OF KANSAS ) 
COUNTY OF LEAVENWORTH) °° 


I, Julius Bayken, having been first duly sworn, deposes and says: 

That he is the petitioner in the foregoing PETITION FOR 
DECLARATION THAT HEARING AND PAROLE REVOCATION ARE 
INVALID AND FOR A MANDATORY INJUNCTION ORDERING RELEASE, 
and the movant in the attached AFFIDAVIT IN SUPPORT AND MOTION 
TO PROCEED IN FORMA PAUPERIS, and that the same are taken in 
good faith and the contents are true to his own knowledge and belief. 

Affiant further says he has on this day mailed true copies of the 
above-mentioned petition and motion to the United States Board of Parole, 
to the Assistant U.S. Attorney for the District of Columbia, and to the 
Clerk of the District Court for the District of Columbia. 

/s/ Julius Bayken, Affiant 

Subscribed and sworn to before me the undersigned on this 18th day of 
May, 1961. 


/s/ R.D. Bohn, Parole Officer 


[ Filed June 19, 1961] 
SUPPLEMENT TO PETITION OF JULIUS BAYKEN 
May It Please The Court: 

In the matter of the parole revocation hearing petitioner claims 
that, (a) he neither had nor was offered counsel, and (b) that he was 
deprived of due notice regarding the hearing date and was denied the 
privelege of having witnesses in his behalf. 

These are jurisdictional issues which, if true, render invalid both 
the hearing and the parole revocation and fixes any imprisonment there- 
under as illegal. In GLENN v. UNITED STATES BOARD OF PAROLE, 
ET AL., previously cited herein as the governing case, the Court of 
Appeals declared that the hearing and parole revocation were invalid 
"because appellant neither had nor was offered counsel." This, then, 
establishes for these proceedings that the hearing and parole revocation 
in the instant case are invalid and the imprisonment illegal because 
respondent in effect has conceded that petitioner neither had nor was 
offered counsel. 

In attempt to make correction of these errors an agent of the 
parole department at time of filing of this petition made offer of a 


new hearing with presence of counsel. This approach, however, would 


not correct the irregularities as the Court of Appeals in the Glenn case 
has declared that '"Lack of counselat a revocation hearing is not made 
good by an offer of counsel 17 months later." This leaves a situation 
where petitioner will remain illegally imprisoned unless released under 
an order reinstating parole. Petitioner concedes a discharge from the 
sentence would be an improper remedy as the judgment of sentence 
must be satisfied. 

Petitioner now proceeds to the issue of denial of proper notice 
and denial of the right to have witnesses in his behalf at the parole 
revocation hearing. Almost immediately upon return to prison for the 
parole revocation hearing petitioner was given the customary interview 
by the institutional parole officer whose function included the advisement 
of inmates in parole matters. In reply to petitioner's inquiries in the 


matter the parole officer informed him that the date of the forthcoming 


hearing would not be available, and that it was not the practice to allow 
arrangements for presence of counsel and witnesses at the revocation 
hearing. Petitioner's hearing was had approximately three months after 
his reimprisonment, and at no time during that period was notice given 
him of the hearing date. To have counsel appear for the hearing would 
require him to station himself on the doorstep of the prison for three 
months, and this would be required also of the witnesses. The prison 
accounts will show that petitioner brought with him at time of his 
reimprisonment the sum of twelve hundred dollars, intended for use in 
the procurement of services of counsel for the revocation hearing. 

Upon return to prison for the parole revocation hearing petitioner 
brought with him certain papers and documents which would have 
represented strong evidence supporting his contention that a conviction 
and prison term by the State of Michigan, which brought on the Federal 
parole violation, was based on a "deal" with prosecutors whereby in 
exchange for his plea of guilty a serious felony charge would be dis- 
missed against his wife who had already entered a guilty plea thereto 
and which deal accomplished her release. One of the documents was a 
letter from the counsel had in the Michigan case, which attorney was 
involved in the deal with prosecution, and the letter showed that the 
attorney was willing to testify to the deal before the Federal parole board 
in the revocation hearing. Another of the papers was a letter written by 
petitioner, confined at the time in the prison ward ofa Michigan hospital, 
which was mailed to his wife held in the county jail, and which letter 
informed her that he had accepted an offer of a deal from prosecution 
through counsel whereby in exchange for petitioner's plea of guilty toa 
charge of Felonious Assault for wife's plea of guilty to a serious felony 
charge would be set aside and the charge dismissed with a misdemeanor 
to be substituted and permit her release on probation. He informed in the 
letter that Michigan’s efforts to place a charge against him had not been 
successful; however, since she was seven months pregnant and had only 
gotten involved by attempting to help him, he felt he must out of decency 
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sacrifice himself in exchange for her freedom. The events set out in 
this letter subsequently transpired. This letter when received by his 
wife had affixed to it on each page the stamp of the county jail mail 
censor. His wife retained the letter and later turned it over to him to 
use in the Federal parole revocation hearing in effort to show the true 
circumstances of the Michigan conviction. 

When petitioner arrived at Leavenworth penitentiary for his parole 
revocation hearing these and other papers intended as evidence before 
the Board were taken from him. On the fourth day after his reimpri- 
sonment he was taken to the Receiving And Discharge Department where 
a custodial officer informed him he could not have any of the papers or 
personal effects brought with him excepting six photographs, and that 
unless he indicated an address to have them mailed to the stuff would be 
destroyed. Petitioner stated he was temporarily without a home address 
as his wife had only recently moved to another city but would send her 
address with her first letter. Whereupon petitioner was commanded to 
select six photographs and the officer then flung the remainder of the 
papers and effects into a waste basket for distruction. 

After a proper hearing a United States Board of Parole may revoke 
the parole and require the parolee to serve all or any part of the 
remainder of the sentence. How much of the remainder of the sentence, 
would depend on the severity of the violation and whatever extenuating 
and mitigating circumstances might be present. There were extensive 
mitigating and extenuating factors in the instant case which counsel, 
had one been permitted, could have shown to the parole board. An effective 
showing by counsel, which was quite possible, would have warranted the 
parole board's consideration toward a more lenient action if not an 
immediate restoration to parole. 

In summary of the situation before the Court the following is given: 

1. That petitioner brought with him funds to secure services of 
counsel for the revocation hearing, but was not given leave to do so. 
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2. That he had brought with him certain evidence to aid his 
defense before the parole revocation board, but an unfair prison re- 
gulation (since done away with), regulating disposition of personal papers 
and effects upon arrival, caused destruction of the evidence. 

3. That he had witnesses willing to testify before the revocation 
board concerning the true picture on the Michigan conviction, but was 
given no opportunity to arrange for their presence and was informed it 
was not the practice. 

4. That without proper notice of the hearing date his counsel and 
witnesses, had they been permitted for the hearing, would have had to 
park themselves on the doorstep of the prison for three months in order 
to discover the hearing date and be present. 

5. That the United States Court of Appeals for the District of 
Columbia has declared that a hearing and parole revocation would be 
invalid where the prisoner neither had nor was offered counsel, and that 
the subsequent imprisonment thereunder was illegal. 

6. That the Court of Appeals further declared any offer of a new 
revocation hearing with counsel would not remedy the situation. 

7. That the only proper remedy would appear to be the reinstate- 
ment of petitioner on parole, which he herein seeks. 

PRAYER 

Petitioner has already served approximately 16 years of his 
25-year sentence. | 

Early in the service of the sentence he contacted bilateral 


pulmonary tuberculosis at Leavenworth Penitentiary which rapidly spread 
to the far-advanced stage. On the point of death he was removed to the 
United States Medical Center at Springfield, Missouri, where he remained 
confined in the isolation ward for almost eight years. This inflicted on 

him mental and physical suffering not undergone by other prisoners and 
was not contemplated by the judgment of sentence and which should warrant 


some consideration. 
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Since his reimprisonment he has made every possible effort to 
educate and improve himself. He has acquired excellent training in all 
aspects of the medical-technical field, and has become registered with 
both the Registry of the American Medical Technologists and The 
American Registry For X-ray Technicians. There is strong indication 


at the present time that he would yet become a credit to his parole if 


permitted reinstatement thereon. 
WHEREFORE, petitioner prays the Court grant the relief herein 
sought. 
Respectfully submitted, 


/s/ Julius Bayken 
Petitioner in pro se. 


Dated: June 16, 1961 


[Filed June 8, 1961] 
AFFIDAVIT AND PROOF OF SERVICE 

I, Julius Bayken, having been first duly sworn, deposes and says: 

That he is the petitioner in the foregoing SUPPLEMENT TO 
PETITION OF JULIUS BAYKEN, by him subscribed, and that the same 
is true to the best of his knowledge and belief. 

Affiant further says that he has on this day mailed true copies of 
this supplement to his petition to the following parties: One copy to the 
United States Board of Parole, the named respondent; and five copies, 
including the original, to the Clerk of the United States District Court 
for the District of Columbia. 


/s/ Julius Bayken 
Affiant 


Subscribed and sworn to before me the undersigned on this 16th day of 


June, 1961. 
/s/ L.A. Huber, Parole Officer 


[ Filed August 2, 1961] 


MOTION FOR SUMMARY JUDGMENT 
OR, IN THE ALTERNATIVE, 
MOTION TO DISMISS 


Come now the defendants by their attorney, the United States 


Attorney, and respectfully move the Court for an order granting a 
summary judgment in their favor on the grounds that no genuine issue as 
to any material fact exists as more particularly appears from the 
affidavit of L.A. Huber, Parole Officer, and the certified copies of 
documents from the official records of the Bureau of Prisons which are 
attached hereto, and defendants are entitled to a judgment as a matter 
of law. : 

In the alternative, the defendants, by their attorney, respectfully 
move the Court for an order dismissing the complaint on the ground that 
the controversy from which the complaint arose is now moot. 


/s/ Burke Marshall - 
Assistant Attorney General 


/s/ Jobn F. Byerly ' 
Attorney, Department of Justice 


/s/ David C. Acheson 


United States ane 
Of Counsel. 


[ Filed August 2, 1961] 
CERTIFICATE 
DISTRICT OF COLUMBIA, ss: 

I, James V. Bennett, Director of the Bureau of Prisons, 
Department of Justice, do hereby certify that Iam acting as the 
administrative head of said Bureau of Prisons, with official duties at 
Washington, D.C. 

I further certify that I have lawful custody of the records and files 
of the said Bureau, including the records of the United States Board of 
Parole pertaining to individual prisoners. 


I further certify that the following attached instruments are exact 
copies of the original documents relating to the case of Julius Bayken v. 
United States Board of Parole, et al. Civil Action No. 1558-61: 


YR te 


Report of Parole Officer A.T. Miller dated May 10, 1955; 
Summary of parole revocation hearing dated July 18, 1955. 


In Witness Whereof, I have hereunto set my hand and caused the 
seal of the Bureau of Prisons to be affixed this day of July, 1961. 


/s/ James V. Bennett 
Director, Bureau of Prisons 
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UNITED STATES DEPARTMENT OF JUSTICE 
United States Penitentiary 
Leavenworth, Kansas 


May 10, 1955 
SUPPLEMENTARY REPORT OF A PAROLE VIOLATOR 


Warrant Dated: ' August 13, 1948 RE: BAYKEN, Julius 


io , Reg. No. 52771-L 
Warrant Executed: April 20, 1955 FBI # 1459009 


INTERVIEW 


Interview Date: Interviewed By: 
May 9, 1955 A.T. Miller, Parole Officer 


Bayken when interviewed at the institution was advised that he 
apparently had violated his parole by Attempted Armed Robbery and 
Escape and receiving a State sentence on an assault charge. He indicated 
that this was true and made the following statement: 

"T was paroled from the Springfield Institution September 4, 1947 

and was paroled with the understanding that I would remain in 

Springfield, Missouri doing hospital work, I stayed there for about 

four months and then I went to Toledo, Ohio. The Probation 

Officer in Toledo, Ohio agreed to accept supervision of my case. 

I was arrested for carrying a concealed gun and I received a ten 

year sentence in the Jackson State Prison in September of 1948 


for Felonious Assault. I was released from there April 20, 1955 


and taken into custody by the U.S. Marshal. I admit that I violated 

my parole by becoming involved in all of this difficulty. 
STATEMENT: Bayken was advised that a member of the United States 
Board of Parole would meet at the institution sometime during the 
month of July and at that time he would have the Sppontunity to discuss 
further his violation if he cared to do so. 


/s/ A.T. Miller 
Parole Officer 


U.S. BOARD OF PAROLE 
TRANSCRIPT OF HEARING 


BAYKEN, Julius. 
Register Number .. (Prior #2322-H) 52771-L 
Date of Hearing........ July 18, 1955 
Institution U.S.P. Leavenworth, Kansas 
Member Present - Mr. Lewis J. Grout 
Reporter Present Mrs. Margaret Dempsey 
Summary | 

This man was paroled from Springfield on 9-4-47 and was taken 
into custody as a parole violator on 4-20-55. He was sentenced in the 
State court of Detroit, Michigan to serve 9-10 years at the prison (State) 
of Southern Michigan at Jackson and upon completion of that sentence 
was taken into custody. : 

This man was charged with assault. He was ina drug store and 
had a bag which contained a gun. Apparently someone saw the gun and 
a scuffle ensued. | 

This man received two gun shot wounds. He was taken toa 
receiving hospital but made his escape and stole a taxi cab. The story 
is that the cab driver abandoned the cab to he and another man and 


woman apparently fearing a hold-up or harm from them. 


This man has obviously violated his parole and it is recommended 
that same be revoked. 
I hereby certify that the notes taken by me in the above 
case are included in the record, and that the summary is 
fully and correctly transcribed. 


/s/ Margaret Dempsey 
Reporter 


[ Filed August 2, 1961] Date: June 22, 1961 
TO WHOM IT MAY CONCERN: 


I, the undersigned, L.A. Huber, Parole Officer, U.S. Penitentiary, 
Leavenworth, Kansas, do hereby swear and affirm that on Tuesday, 


May 9, 1961, I advised inmate Julius Bayken, Register Number 52771-L 
of his right to be represented by counsel at a Revocation Hearing. 

I submitted to him a statement whereby he could indicate whether 
or not he desired to be represented by counsel, and he refused to sign 
this statement. 


/s/ L.A. Huber 
Parole Officer 


Sworn to and subscribed before me, 


A.E. Dempsey, Acting Chief, Classification 
and Parole, authorized by the Act of July 7, 1955, 
to administer oaths, (18 U.S.C. 4004) 


/s/ A.E. Dempsey 
Acting Chief, Classification and Parole 


NOTICE 

Please take notice that the points of law and authorities in support 
of the foregoing Motion are attached hereto. The rules of the District 
Court for the District of Columbia require that if you oppose the granting 
of the said Motion, you shall, within five days after service upon you, or 
such further time as the Court may grant or the parties hereto agree 
upon, file a memorandum of the points of law and authorities upon 
which you rely in support thereof and serve a copy thereof upon counsel 
for the defendant. 


CERTIFICATE OF SERVICE 
I hereby certify that service of the foregoing Motion for Summary 


Judgment or, in the alternative, Motion to Dismiss, Memorandum of 
Points and Authorities in Support Thereof, Statement of Material Facts 
As to Which There Is No Genuine Issue, Pursuant to Rule 9(1), and 
Notice has been made upon plaintiff by mailing copies thereof to the 
plaintiff, Julius Bayken, United States Penitentiary, Leavenworth, 
Kansas, this 31st day of July, 1961. 


/s/ John F. Byerly 


[ Filed August 2, 1961] 


STATEMENT OF MATERIAL FACTS AS TO WHICH 
THERE IS NO GENUINE ISSUE, PURSUANT TO RULE 9(1) 


Defendants contend that there is no genuine issue as to the 
following material facts: 

1. Plaintiff was convicted in the Northern District of Ohio on 
March 21, 1938 and was sentenced to a term of 25 years for armed 
robbery of a post office and for possession of stolen money orders. 
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2. He was released on parole under this sentence on September 4, 
1947. 

3. A parole violator warrant was issued on August 13, 1948 and 
he was arrested under this warrant on April 20, 19 55 upon his release 
from Michigan state custody. 

4. Plaintiff was interviewed by the Parole Officer at the 
Leavenworth Penitentiary on May 9, 1955 and admitted he had violated 
his parole by his involvement in state charges for which he was con- 


victed and sentenced. 


5. Plaintiff was given a hearing at the Leavenworth Penitentiary 
on July 18, 1955 by a member of the United States Board of Parole. At 
this hearing he did not deny the charges which were brought against him. 

6. Plaintiff did not have the assistance of counsel at this hearing 
nor was he advised of his right to the assistance of counsel. 

7. Parole was revoked on August 23, 1955. 

8. Plaintiff alleges he had no notice of hearing by the Parole 


Board. 
9. Plaintiff did not request an opportunity to produce witnesses 
in his behalf at his parole revocation hearing. Had he made such request, 
he would not have been permitted to have witnesses present at the 
hearing. 
10. Subsequent to his revocation hearing plaintiff was offered a 
new hearing with the right to the assistance of counsel if he so desired. 
He did not avail himself of this offer. 
/s/ Burke Marshall 
Assistant Attorney General 


/s/ John F. Byerly 
Attorney, Department of Justice 


/s/ David C. Acheson 
United States Attorney 
Of Counsel 


[ Filed August 3, 1961] 
APPLICATION FOR JUDGMENT BY DEFAULT 
To the Above-entitled Court: 

Julius Bayken, the petitioner in the above-designated case, here- 
with respectfully makes application for judgment by default against the 
above-named respondent, for the reasons as follows: | 

(1) That on May 22, 1961, applicant herein lodged with this Court 
his cause of action entitled, "Petition for a Declaration that Parole 
Revocation and Hearing are Invalid and for a Mandatory Injunction 
Ordering Release", and the petition was filed by the Clerk and assigned 
the Civil Action No. 1558-61. (See, copy of Clerk's letter in acknowledg- 
ment thereof, attached hereto as Exhibit-A.) | 

(2) That on May 22, 1961, a copy of the complaint and summons 
were placed into the hands of the United States Marshal for service on 
respondent. (See, Court Clerk's letter verifying, attached hereto as 
"Exhibit-A': and also Marshal's receipt sent petitioner upon payment 
of fee for Marshal's service, attached hereto as "Exhibit-C".) 

(3) That on two occasions, one as early as May 12, 1961, and 
again on May 22, 1961, the respondent was served copies of the complaint. 
Respondent acknowledged receipt of the complaint furnished on date 
May 12, 1961. (See, Parole Officer's verification, attached hereto as 
"Exhibit-B".) 

(4) That in the event respondent does not respond to the summons 
within sixty days after service of the same with copy of complaint upon 
it an application for judgment by default may be made to the Court 
pursuant to Rule 55 of the Federal Rules of Civil Procedure. 

(5) That respondent has failedto make response to said complaint 


and summons to date, and consequently has become liable to a judgment 


by default in favor of the petitioner herein. 


WHEREFORE, petitioner-applicant respectfully requests a 
judgment by default against respondent, to effect petitioner's prompt 


release from his present illegal confinement in the U.S. Medical Center 
for Federal Prisoners, Springfield, Missouri. 


/s/ Julius Bayken 
Petitioner in Pro. Se. 


DATED: August 1, 1961 


EXHIBIT A 
(COPY) 


CLERK'S OFFICE 
‘UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
WASHINGTON 1, D.C. 


May 22, 1961 


Mr. Julius Bayken 

c/o Chief, Classification and Parole 
United States Penitentiary 
Leavenworth, Kansas 


In re: Julius Bayken vs. United States 
Board of Parole, et al. 
Civil Action No. 1558-61 


Dear Sir: 

The complaint transmitted by you to this office has this day been 
filed and given the above Civil Action Number. 

The summons have been placed in the hands of the Marshal. 

Enclosed are two receipts, one from this office acknowledging 
payment of the filing fee and one from the Marshal's office. There is a 
balance of $4.00 due to you from the check for $15.00 received for the 
costs of filing your complaint, and it will be forwarded to you at a future 
date by the Financial Office of the Clerk. 
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All correspondence and papers in connection with the case pending 
should bear the Civil Action Number referred to above. | 
Yours truly, | 
Harry M. Hull, Clerk 


By Anna M, Thompson 
Deputy Clerk | 


EXHIBIT B 
(CO PY) 
ACKNOWLEDGEMENT 
TO: BAYKEN, Julius 
NO: 52771-L : 

The Clerk of the U.S. Board of Parole, Washington, D.C., has 
received your "PETITION FOR DECLARATION THAT HEARING AND 
PAROLE REVOCATION ARE INVALD AND FOR A MANDATORY 
JUDGMENT ORDERING RELEASE.", on the date of May 12, 1961. 


ss/ L.A. Huber 
Parole Officer ; 


EXHIBIT C 
(CO PY) | 
MAY 22, 1961 58374 CA 1558 61 19-1s $1.00 
DATE TRACER NO. CASENO. ‘TRANSACTION AMOUNT 
Retain this receipt as evidence of payment : 
UNITED STATES MARSHAL 
DISTRICT COURT 
WASHINGTON, D.C. 


AFFIDAVIT AND PROOF OF SERVICE 


STATE OF MISSOURI ) ae 
COUNTY OF GREEN, ) 
I, Julius Bayken, having been first duly sworn, deposes and says: 
That he is the applicant in the attached "Application for Judgment 
by Default", by him subscribed, and the same is true to his own knowledge 
and belief, and the action is taken in good faith in a just and meritorious 


cause. 

Affiant further says that he has on this day mailed true copies of 
said application to the following: One copy to the respondent at the 
address of the U.S. Board Of Parole, Washington, D.C.; one copy to 
the United States Attorney for the District of Columbia, U.S. Courthouse, 
Washington, D.C.; and three copies with one original to the Clerk of the 
U.S. District Court for the District of Columbia, Washington, D.C. 


/s/ Julius Bayken 
Affiant 


Subscribed and sworn to before me the undersigned on this 1st day of 
August, 1961. 


/s/ 


From Julius Bayken, #2322-H ‘ug. 7, 1961 
P. O. Box 4000, Springfield, Mo. 


To Chief Judge, U.S. Dist. Ct., Dist. of Columbia, Wash. 1, D.C. 


Re: Julius Bayken, Plaintiff, vs. U. S. 
Board of Parole, Et Al., Defendants 
Civil Action No. 1558-61 


Honorable Sir: 

I am one of the prisoner-plaintiffs bringing civil action against the 
U. S. Board of parole under the recent GLENN ruling. 

The Federal Rules of Civil Procedure, Rule 55, require a defendant 
to make response to a complaint and summons within 60 days. The de- 
fendant in this instance did not make service until 9 days after the 60 day 
period. I therefore filed with the Court my Application for Judgment by 
Default, which as yet is not acted upon. : 

The defendants' response was in the form of a Motion to Dismiss. 

I cannot effectively reply thereto within the 5-day allotted time for the 
following reasons: | 

(a) That the verification of service thereto was dated July 31, 1961, 
however I did not receive a copy of the response until August 7, 1961, due 
to my transfer from the U. S. Penitentiary at Leavenworth, Kansas, to 
the U. S. Medical Center at Springfield, Missouri. The mail was delayed 
as it went to Leavenworth first and then rerouted to me at Springfield. 

(b) Because I have come to realize I do not have the necessary 
ability to cope with such a response, and require the services of counsel 
therefor. I am also discovering I do not have the necessary physical 
stamina to undergo the strain incident to the typing and research required 
to follow up a civil action. I had far-advanced T.B. in both lungs. 

Would the Court, therefore, allow me an extension of time within 
which to answer the defendants' Motion to Dismiss, and that the Court 


appoint counsel to make such answer for me and to handle the case? My 


action was filed in forma pauperis. 
Sincerely yours, 


/s/ Julius Bayken | 
Complainant 


[ Filed August 17, 1961] 


PLAINTIFF'S REPLY TO DEFENDANT'S "MOTION FOR SUMMARY 
JUDGMENT OR, IN THE ALTERNATIVE MOTION TO DISMISS". 


SUDGMLN Vi, Oe eee 
May It Please The Court: 

A copy of the complaint and summons herein were served on 
defendant by the United States Marshal on May 22, 1961, and defendant 
did not make response thereto until July 31, 1961. Rule 55 of the Federal 
Rules of Civil Procedure require the response to be made within a 
sixty-day period, under penalty of default. Defendant has exceeded the 
sixty-day period by nine days. Accordingly plaintiff filed with the Court 
his Application for Judgment by Default, which is now pending before 
the Court. 

Moreover, the copy of the belated response by defendant, as served 
on plaintiff, lacked one or more of its pages, and this situation can be 
verified by a Mr. Derrick, Custodial Officer, U.S. Medical Center For 
Federal Prisoners, Springfield, Missouri, where plaintiff is incarcerated. 
This Custodial Officer delivered the copy of defendant's response to 
plaintiff and took notice of the missing section thereof upon delivery and 
stated he is willing to make the verification if desired by his superiors. 
Plaintiff cannot be expected to defend against its contents when the copy 
served upon him is incomplete. The amount of pages involved are unknown 
as the pages were not numbered. The Court is requested to dismiss the 
defendant's response under judgment of default. 

The defendant's belated response was entitled, "Motion for 
Summary Judgment or, in the Alternative, Motion to Dismiss", and was 
based upon an affidavit and a statement by two social workers at the 
United States Penitentiary, Leavenworth, Kansas, and upon a summary 
report of the transcript of the parole revocation hearing. 

The affidavit involved was by L.A. Huber, Parole Officer, and 
professed that he had explained to plaintiff, on May 8, 1961, that a new 
parole revocation hearing with counsel was being offered but that 
plaintiff would neither sign the form for the new hearing or the form to 
waive the hearing. Apparently defendant intends this point to go toward 


a showing that the question raised by plaintiff's complaint is rendered 


moot since a correction of the revocation hearing irregularities, in the 
form of an offer of new hearing, had been refused by plaintiff. Plaintiff 
here shows that on May 12, 1961, being only four days after Mr. Huber's 
purported offer, the plaintiff sent to Mr. Huber a written request for an 
interview so as to more fully advise plaintiff and permit him a fuller 
understanding of the "offer". (See, carbon copy of the original interview 
request to Mr. Huber, attached hereto as Exhibit-C.) By making such 

a request for further interview it was clearly indicated that Mr. Huber's 
advisement to plaintiff of his rights respecting a new revocation hearing 
with counsel was not sufficiently understood by plaintiff. One cannot by 
law be held liable, or held to have waived a statutory or constitutional 
right, simply because there was not prompt acceptance of the offer when 
there is indication he was not made fully aware of the right so as to have 
permitted proper application of his judgment as to whether or not to 
accept the offer. Under the circumstances plaintiff's conduct in the 
matter cannot be used against him in any form. Defendant's point in 
respect thereto is shown to be without merit. It is to be noted also that 
plaintiff's written request to Mr. Huber contained on its margin the 
signature of a witness. : 

The other statement on which defendant's motion to dismiss is 
predicated was made by A.T. Miller, Parole Officer at the Leavenworth 
Penitentiary, and makes out a picture that plaintiff had more or less 
confessed to him in an interview that the arrest in Michigan was for 
carrying a concealed gun, etc, and that an admission was made of the 
parole violation. Plaintiff states here he at no time made such secret 
confessions or admissions to anyone. A discrepency in Mr. Miller's 
statement becomes obvious when it is seen that plaintiff was not arrested 
in Michigan for carrying a concealed gun, since the charge was none 
other than "felonious assault with intent to do great bodily harm". 
Certainly plaintiff would have known the charge for which he was arrested. 
Under the circumstances the statement of Mr. Miller should be regarded 
as refuted and without merit. : 
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This leaves us only the "Summary" purported by a girl stenographer 
to have been taken from the transcript of the revocation hearing, and its 
contents indicate no more than the charges the Board of Parole assigned 
against plaintiff. Defendant in his Motion to Dismiss attempts to infer 
that this summary proves plaintiff did not attempt to defend against the 
charges since nothing appeared to be mentioned of a defense therein. 
This "summary", however, is not the whole and complete transcript of 
the colloquy had at the parole revocation proceeding. The full and 
complete transcript will show plaintiff did make effort to contravert the 
charges against him. Until such a full transcript is shown by defendant 
the summary" cannot support defendant's point and the point goes 
without merit. 

Defendant appears to rest his motion on an attempted showing that 
plaintiff made no defense against the parole revocation charges. The 
showing by defendant was not made. In contradiction plaintiff's affidavit 
attached hereto will show the following: 

(1) That plaintiff brought with him twelve hundred dollars for the 
purpose of retaining services of counsel for the revocation proceeding, 
but was advised by one of the institutional social workers (known as 


parole officers) that it was not the practice allowed by the Bureau of 


Prisons. However defendant has already conceeded, in his motion to 
dismiss, that plaintiff's rights on the matter of counsel were violated. 
(2) That upon his return to prison and before seeing the parole 
board plaintiff also made inquiry of his social worker as to permissable 
presence of witnesses for his defense before the Board of Parole but the 


social worker informed it was not the practice of the Bureau of Prisons. 
However defendant has already conceeded, in his motion to dismiss, that 
had plaintiff made such request it would not have been granted because 
of the policy in effect at that time. The Boards’ new rules, effective 
January 15, 1961, now permits the witnesses and attorney to be present. 
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(3) That plaintiff was not given due notice of the revocation hearing 
date. The statement of the social worker, Mr. Miller, sets out that 
plaintiff was notified verbally by him that the revocation hearing was to 
be held sometime in the month of July. Plaintiff denies such notice had 
been given to him by anyone. Had plaintiff been allowed even that much 
information in the matter it would yet have been not enough to be effective. 
Since the precise day of the month was not indicated the plaintiff, in order 
to have had counsel and witnesses on hand for the proceeding, required 
that he have them parked upon the front steps and before the front door 
of the prison from the first day of July until whenever the Board made 
appearance, and would be required to stop every person to inquire if they 
were members of the Board of Parole. | 

(4) And finally that plaintiff did have a defense against the charges 
but he was circumvented from presenting the true picture by the events 
forementioned and the fact that supporting evidence brought with him for 
the revocation hearing was destroyed by a custodial officer in charge of 
the Receiving Department of the U.S. ienitentiary at Leavenworth, as is 
more fully shown in plaintiff's affidavit attached hereto. 

CONCLUSION , 

Defendant's response to plaintiff's complaint and the Summons of 
this Court came belated by nine days, and plaintiff's Application for 
Judgment by Default is lodged with the Court. | 

Defendant's belated resporse, in the form of a motion to dismiss, 
had not been in its entirety served upon plaintiff. Plaintiff is not expected 


to answer a copy the vital portions of which are missing because defendant 


failed to include them in the mail. 

Plaintiff showed herein that the offer of a new revocation hearing 
had not been clearly understood so as to have permitted his judgment 
whether to accept or waive. Consequences cannot be brought where there 
is failure to invoke an offered right when the offer is not made clearly 


understood. 
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Plaintiff was allowed no defense in his revocation proceeding, and 
the defendant cannot now claim the questions raised by the complaint is 
moot merely because plaintiff did not appear to make much of a defense 
at the revocation proceeding. One cannot bind a man hand and foot before 
casting him into a deep lake and then say of him, "Well, the fellow must 
have wanted to drown for he failed to use his arms and legs to bring 
himself up for air.” 

WHEREFORE, plaintiff herein requests the Honorable Court to 
regard defendants‘ points as without merit and to grant the relief prayed 


by plaintiff in his complaint. either by judgment of default against 


defendant or by a judgment upon the merits. 


Respectfully submitted 


/s/ Julius Bayken 
Plaintiff 


—————$$————— 


EXHIBIT C 


Adm. Form No. 70 
(Rev. May 1943) 


UNITED STATES DEPARTMENT OF JUSTICE 
BUREAU OF PRISONS 
INMATE REQUEST TO STAFF MEMBER 


Date June 12, 1961 


TO: Mr. Huber, Parole Officer 
(Name and title of officer) 


SUBJECT: State completely and briefly the problem on which you desire 
assistance. (Give details.) 


I am one of the parole violators who was asked to either sign 
request for new revocation hearing with counsel or to sign a waiver. I 
told you in reply that I wanted to think the matter over before signing 
such important documents. I still do not fully understand the matter. 


a 
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EXHIBIT C (Cont'd. 


ACTION REQUESTED: (State exactly how you believe your request may 
be handled; that is, exactly what you think should 
be done, and how.) 


Would you please place me on call for interview so that the matter 
can be more fully explained to me? : 


NAME: Julius Bayken No. 52771 
WORK ASSIGNMENT: Hosp. X-ray LIVING QUARTERS: B-127 
GRADE STANDING: Ist. 


ESSERE? 
DISPOSITION: (Do not write in this space) Date: 
[ Request Witnessed by: /s/ Richard L. Fearing #77091] 


[ Filed August 17, 1961] 


AFFIDAVIT OF PLAINTIFF JULIUS BAYKEN 
IN SUPPORT OF COMPLAINT 


STATE OF MISSOURI, ) 
COUNTY OF GREEN, ) 


I, Julius Bayken, being first duly sworn, depose and say: 

That on March 21, 1938, affiant was meted a 25-year sentence by 
the United States District Court at Cleveland, Ohio. On Sones 4, 1947, 
he was released on parole. 


ss. 


While on Federal parole he incurred a conviction 4 in the State of 
Michigan on which he served a ten-year sentence in the State Prison of 
Southern Michigan. Upon completion of service of the Michigan sentence 
he was taken into custody on a Federal parole violators warrant executed 
on April 20, 1955, and was imprisoned thereunder in the United States 
Penitentiary, Leavenworth, Kansas. 

Approximately three months after his reimprisonment a hearing 
on the parole violation warrant was held before a member of the United 
States Parole Board. Affiant had brought with him the sum of approxi- 


mately twelve hundred dollars for the purpose of procurement of service 
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of counsel for the hearing; however, a parole officer at the penitentiary 
informed him it was not the practice of the Bureau of Prisons to permit 
arrangements for counsel and witnesses at the parole revocation hearing, 
and consequently affiant was prevented from securing counsel and 
witnesses for the hearing. At no time was he given notice of the hearing 
date. Letters and documents, intended as evidence supporting his case 
before the revocation board, were destroyed by a custodial officer at 

the Receiving Department of the prison. 

Affiant further says that his conviction by the State of Michigan 
was one based on an involuntary and coerced plea of huilty, the 
circumstances surrounding which are as follows: Affiant had agreed to 
sell an automatic pistol in Detroit. While awaiting the purchaser in a 
Pharmacy affiant ordered and drank a malted milk. While drinking the 
malted milk he placed the paper-wrapped gun on the soda fountain counter. 
The clerk, a strappling 260 lb. football player, was able to notice that 
the wrapping contained a gun as was evident through several large tears 
inthe wrapper. Upon completing his drink affiant went over to the news- 
paper and magazine rack and thumbed through a magazine. The wrapped 
gun at this time was under his arm. Without warning affiant was pounced 
upon from behind by the clerk and both parties went to the floor with the 
clerk on affiant's back, grappling. The clerk shouted that he knew affiant 
had a gun in the wrapping and demanded it be given to him. In attempting 
to pull it out from under affiant apparently the clerk's finger lodged on 
the trigger because the gun discharged several times. One of the bullets 
pierced affiant's thigh completely shattering the bone, and another bullet 
went through affiant's arm near the elbow. The bullet which passed 
through affiant's arm also went on to graze the skin of the clerk's side. 
When it was seen that affiant was wounded the clerk desisted and went to 
call an ambulance and police. Wlen it was seen at Receiving Hospital 
that affiant had gun shot wounds he was placed under arrest and confined 
to the prison ward. He was interrogated by police daily for three weeks, 
after which time he began to demand that either a formal charge be placed 


against him or allow his release from custody because he had to make 


parole reports. Affiant complained he was being illegally held and 
warned he would take whatever means he could find to gain release. 
Accordingly, during the fourth month of the illegal confinement he forced 
his way out by brandishing a gun. He was rearrested and returned. His 
wife also was arrested and confined in the county jail charged with armed 
robbery of a taxi cab. This charge stemmed from her assistance in 
affiant’s forceful exit from the hospital, She had hired a taxi-cab to 
transport him immediately after the escape from the hospital. Affiant 
and another prisoner-patient named McGuire, got into the waiting taxi 
joining affiant's wife and the cab driver then drove off. A few minutes 
later the cab driver happened to notice the gun at McGuire's belt. 
Whereupon the cab driver said he did not feel like driving because he was 
getting too nervous and would McGuire mind exchanging seats with him. 
They exchanged seats with the car moving slow in traffic, and upon 
arriving at a stop light the taxi cab man quickly jumped out and ran off. 
McGuire immediately pulled over to the curb and the party abandoned 

the cab to immediately hire another crusing by. When later apprehended 
the charge of armed robbery of a taxi cab was placed against McGuire, 
the affiant and his wife. At affiant's preliminary examination he was 
able to show through examination of the cab driver that the driver had 
voluntarily abandoned his cab and that no commands of any nature were 
made at any time, and that a twenty dollar bill was left on the cab seat 

by the party. This charge was then dismissed as to affiant. Affiant's 
wife, however, having no advisement but that of the police, had been led 
to believe that her act in assisting her husband constituted the charge 

of armed robbery of a taxi and she therefore entered a plea of guilty 
thereto in separate proceedings. Thereafter the prosecution, through 
affiant’s counsel, informed affiant that with his wife's plea of guilty it 
only remained for the court to impose sentence upon her, and that 
arrangements were being made at the Detroit House of Corrections where 
she would be received after sentence. Affiant was further informed that 
if he would agree to plead guilty to a charge of felonious assault involving 


the Pharmacy affair, prosecution would arrange dismissal of his wife's 


serious felony charge and set aside her gui. -y plea thereto and bring up 
a misdemeanor on which she would be placed on probation. Since she 


was some six months pregnant this would permit her to have her child 


at home and not in a prison. To save his wife, then, affiant did accept 

the prosecutions offer and he thereupon convicted himself on a charge 

that was ridiculous on its face since he was the one attacked by the other 
party and he was'the one wounded by the accidental discharge of the pistol. 
Following affiant's guilty plea to the ridiculous charge he was meted a 
nine to ten year sentence in a Michigan prison and which sentence he 
served to completion. Approximately two months following affiant's 
Michigan conviction his fellow-prisoner, McGuire, was tried on the 
charge of armed robbery of the taxi cab and was acquitted after only a 
short ten minute deliberation by a jury. : 

Just prior to affiant's plea of guilty to the ridiculous charge he 
wrote a letter to his wife confined in the county jail, in which he informed 
her of all the details involving the deal offered by prosecution whereby 
she would be freed in exchange for his guilty plea. This letter, upon 
going through the county jail mail censor, was stamped on each page 
with the jail censor stamp. This letter, since it set out in detail the 
deal offered by prosecution and all that was to follow upon acceptance, 
became evidence of the illegal conviction as every detail set out therein 
came to pass. This letter was saved by his wife and was later given to 
him for use in the parole revocation hearing. This letter, however, 
together with another from affiant's counsel offering to testify as to the 
illegal conviction and deal with prosecution, were both destroyed by a 
custodial officer at the Receiving Department of Leavenworth Penitentiary. 

On May 18, 1961, affiant submitted to prison officials for mailing 
his petition to this Court for a declaration that the hearing and parole 
revocation were invalid and for a mandatory injunction ordering release; 
whereupon a parole officer requested him to sign a form representing an 
offer of a new revocation hearing with counsel. Affiant declined to sign 
stating he did not clearly understand the offer and therefore would need 
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more information before making a decision to sign. The benifits ofa 
proper revocation hearing comes much too late and at a time when he 
no longer possesses the twelve hundred dollars for counsel, and when 


he no longer has availability of witnesses or the ee in support 
that he formerly had. 

By operation of the Mandatory Release statute and the extra good- 
time allowance for meritorious conduct affiant becomes eligible for 
release on July 7, 1964, and his maximum term expires on November 2, 
1970. Affiant has served almost sixteen years inside the walls on his 


present Federal sentence. 
Further affiant says not. 


/s/ Julius Bayken 
Deponent 


Subscribed and sworn to before me the undersigned notary public on this 
14th day of August, 1961. 


/s/ Robert R. ee 
Notary Public 


My Commission expires May 12, 1964. 


[ Filed August 17, 1961] 
AFFIDAVIT AND PROOF OF SERVICE 


STATE OF MISSOURI, ) on 
COUNTY OF GREEN, ) 


I, Julius Bayken, having been first duly sworn according to oath, 
deposes and says: 

That he is the plaintiff in the foregoing "PLAINTIFF" S REPLY TO 
DEFENDANTS' MOTION FOR SUMMARY JUDGMENT OR, IN THE 
ALTERNATIVE, MOTION TO DISMISS" and also the affiant in the 
foregoing "AFFIDAVIT" in support thereof, both by him subscribed, and 
the same are true to his own knowledge and belief, and taken in good 


faith in a just and meritorous cause. 


Affiant further says that he has on this day mailed true copies 
thereof to the following parties and persons: One copy to the defendant 
at the address of the U.S. Parole Board, Washington, D.C.; one copy 
to the Assistant Attorney General, Burke Marshall; one copy to 
John F. Byerly, Attorney, Dept. Justice; one copy to David C. Acheson, 
United States Attorney of Counsel, at the address of the United States 
Courthouse Building, United States District Court for the District of 
Columbia, Washington, D.C.; and one copy to the Clerk of the forenamed 
Court. 


/s/ Julius Bayken 
Affiant 


Subscribed and sworn to before me the undersigned on this 14th day of 
August, 1961. 


/s/ Robert R. Crockett 
Notary Public 


My Commission expires May 12, 1964. 


[ Filed November 30, 1961] 


MOTION FOR TRANSCRIPT OF 
' PAROLE REVOCATION "HEARING" 


Plaintiff, by counsel, moves the Court to order that the steno- 


graphic notes of his parole revocation "hearing" be transcribed and a 
copy of the transcription be furnished to him. As grounds for this 
Motion, Plaintiff alleges as follows: 

1. This is a case in which Plaintiff contends that the parole 
revocation "hearing" granted to him by Defendant on July 18, 1955, was 
invalid. 

2. Among other grounds of invalidity, Plaintiff has contended that 
he was not notified at the "hearing" of the violation with which he was 
charged. Amendment to Complaint filed this day, par. no. 1. 

3. Defendant has referred in pleading to the "charges which were 
brought against" Plaintiff at said hearing, and has asserted that Plaintiff 


"did not deny" those charges. Statement of Material Facts, filed 
August 2,. 1961. 

4, Plaintiff has stated under oath his best recollection of what 
was said at the "hearing," but has admitted that his "memory is some- 
what hazy because of the passage of time."" Affidavit fied this day, pars. 
no. 8 and 9. 

5. Whether or not any specific charges were made. peninat Plaintiff 
at the "hearing," if so what charges were made and what Plaintiff said 

about them, are questions which can best be resolved by ae toa 
stenographic transcript of the "hearing." 

6. The Summary of the "hearing" filed herein by Defendant on 
August 2, 1961, makes clear that a stenographic transcript was taken and 
that the notes of the reporter are included in Defendant's record, 

7. Plaintiff's recollection that the "entire hearing lasted 
approximately four or five minutes” indicates that the transcript would 
not be lengthy or expensive to prepare. Affidavit filed this day, par. 
no. 7. | 

8. Plaintiff is an indigent, proceeding in this case in forma pauperis 
with appointed uncompensated counsel, and is unable to pay the cost of 
transcribing the stenographic notes of the "hearing" and preparing a 
copy thereof. Affidavit in Support of Motion To Proceed In Forma 
Pauperis, filed May 22, 1961. 

Wherefore, Plaintiff requests the Court to order that the Defendant, 
if now possible, transcribe the stenographic notes of the parole revocation 
"hearing" on July 18, 1955, and furnish a copy of the transcription to 
Plaintiff. 


Respectfully submitted, 
/s/ S. White Rhyne, Jr. 


Mullin and Connor: 
515 Southern Building 
Washington 5, D.C. 


Counsel for Plaintiff 
(Appointed by this Court) 


[ Filed November 30, 1961] 
AMENDMENT TO COMPLAINT 

Plaintiff, Julius Bayken, by counsel, filed a Complaint for 
declaratory judgment and mandatory injunction on May 22, 1961, and a 
Supplement thereto on June 19, 1961. In both those pleadings, Plaintiff 
sought his reinstatement on parole and release from imprisonment upon 
the ground that his parole revocation "hearing" was invalid, in that he 
was denied (1) adequate notice of the hearing; (2) the opportunity to retain 


counsel, and (3) the privilege of having witnesses in his behalf. 


Plaintiff relies upon and reiterates those pleadings, and in addition 
asserts as follows: 

1. Plaintiff was not advised in advance of or at his parole re- 
vocation "hearing" of the violation of parole with which he was charged. 

A photostatic copy of Plaintiff's Certificate of Parole stating the con- 
ditions of parole is attached to this pleading and made a part hereof. 

2. The procedures pursuant to which Plaintiff's parole was revoked 
deprived him of a fair, meaningful and adequate “opportunity to appear" 
as required by 18 U.S.C. $4207; deprived him of his liberty without due 
process of law, in violation of the fifth amendment to the United States 
Constitution; and deprived him of his rights under the sixth amendment 
to the United States Constitution. 

3. Because of the length of time which has passed since April 20, 
1955, when Plaintiff was arrested on a charge of having violated his 
parole; because of the expenditure of funds which Plaintiff had in 1955 
for retaining counsel; and because of the destruction by prison authorities 
of Plaintiff's documentary evidence and the increased difficulty of locating 
witnesses for testimonial evidence; Plaintiff cannot now be afforded the 
prompt and fair hearing required by the fifth and sixth amendments to the 
United States Constitution, by 18 U.S.C. § 4207, and by Section 2.39 of the 
Regulations of the United States Board of Parole, 28 C.F.R. §2.39. 


Wherefore, as prayed in his Complaint and the Supplement thereto, 


Plaintiff requests that the Court declare his parole revocation “hearing” 
invalid and order his immediate reinstatement on parole and release 
from imprisonment. | 
Respectfully submitted, 
/s/ §S. White Rhyne, Jr. 

Mullin and Connor | 


I consent to the filing of Saas 
x Aan 515 Southern Building 
this Amendment to Complaint: Washington 5, D.C. 


[s//-JOREE Ey enty Counsel for Plaintiff | 


Department of Justice (Appointed by this Court) 
Washington 25, D.C. 


Counsel for Defendant 


[ Filed November 30, 1961] 
AFFIDAVIT 
District of Columbia, ss: 

I, Julius Bayken, Plaintiff in the above-entitled case, hereby state 
under oath as follows: 

1. In both my Complaint and the Supplement thereto, I have alleged 
that my parole revocation "hearing" was invalid because I was "denied 
the privilege of having witnesses in my behalf." Had I been allowed the 
privilege of having witnesses in my behalf at said hearing, I would have 
attempted to obtain the testimony of Jean Ellerbrock, my ex-wife, and of 
’ Harry McGuire, a fellow patient of mine in 1948 at the Receiving Hospital 
in Detroit, Michigan, both of whom I believe could have offered relevant 
testimony. 

2. I was also desirous of having the testimony of a Mr. Jensen, 
whose first name I now forget. He was the attorney in Detroit, Michigan, 
who represented me on my 1948 charge of felonious assault and had 
written me that he would testify at my parole revocation hearing. I 
believe his testimony would also have been relevant. However, when I 
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wrote him prior to my revocation "hearing" in an effort to obtain his 
testimony, I received a letter from one of his family informing me that 
he had passed away. 

3. When I was taken to Leavenworth Penitentiary after execution 


of my parole violator warrant in 19 55, the letter from Mr. Jensen in 


which he had offered to testify on my behalf and had stated the essential 
substance of his testimony was destroyed along with other documentary 
evidence by the prison authorities, as set out fully in the Supplement to 
my Complaint. 

4, After my arrival at Leavenworth Penitentiary, I was informed 
that it was not the practice to allow arrangements for presence of 
counsel or witnesses at parole revocation hearings. This information 
was obtained in response to inquiries directed to fellow inmates and not 
to a parole officer, as mistakenly stated in previous pleadings filed in 
this case. However, I am informed and believe that such information 
was correct. I was desirous of retaining counsel and of obtaining the 
presence of witnesses at my revocation hearing, but did not make formal 
request therefor because of the information which I had that it was not 
the practice, and because of the destruction by the prison authorities of 
such documentary evidence as I possessed. 

5, At no time was I advised that I had apparently violated my 
parole by attempted armed robbery and escape and by receiving a state 
sentence on an assault charge. The statement to the effect that I was so 
advised in the Report dated May 10, 1955, signed by A.T. Miller, Parole 
Officer, and filed by Defendant in this case, is incorrect. 

6. Atno time, either orally or in writing, did I make the statement 
quoted and attributed to me in that Report. 

7. My parole revocation "hearing" took place on July 18, 1955, 
before Mr. Lewis J. Grout, Parole Board Member. The entire hearing 
last approximately four or five minutes. 

8. Mr. Grout asked me what had happened up in Detroit, Michigan, 
and how badly the other man was injured. I do not recall any more 
definite statement than that of the violation of parole with which I was 
charged. 


9. While my memory is somewhat hazy because of the passage of 
time, I believe that I said that the other man was not injured badly, only 
grazed, but that I was shot in two places. I said that the gun had dis- 
charged accidentally. I admitted that I was carrying a gun without 
permit and that I was out of my parole territory, and said that I guessed 
this was a violation of parole. 


10. I have never been informed of the violation of parole with which 


I was charged or of the reason why my parole was revoked. 

11. At the time that I was approached at Leavenworth Penitentiary 
by L.A. Huber, Parole Officer, with regard to a parole violation re- 
hearing, I was not advised of a right to be represented by counsel as 
stated in his affidavit dated June 22, 1961, and filed herein on August 2, 
1961. I was told that if I would sign a paper he thought he could get me 
a rehearing with counsel. I was also presented with a paper which 
informed me that if I so desired my name would "be submitted before 
the United States Board of Parole for the possibility of another hearing 
before the Board with attorney representation." | 


/s/ Julius Bayken 


Subscribed and sworn to as initialed before me this 27th day of 


November 1961. 


/s/ Orange C. Dickey 
Notary Public 


/s/ J.B. 
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[ Filed Nov. 30, 1961] 
SUPPLEMENTARY AFFIDAVIT OF INDIGENCY 
State of Missouri) 


County of Greene) ; 


Answer all questions below fully and completely. If you do not know 
the answer to a question, state that you do not know. If a question does 
not apply, put a dash in the blank space left for the answer. 

1. How did you obtain the $1200 which you state in your Supplement 
to Petition you had in your possession in 1955? 

ANS: Approximately $800.00 was inherited upon death of my father. 
The remainder was given to me from my sister from her share of the 
inheritance. 

2. What happened to that money? 

ANS: Some of it was used to research the parole laws and pertinent legal 
decisions. The remainder was used for text books in the study of tech- 
nical-medical subjects, mostly X-ray, Medical Laboratory and general 
anesthesia. About a hundered dollars of the money was used to purchase 
brushes, oil paints and canvas, as Ido art work. Since the Penitentiary 
would not permit me to retain services of counsel for my parole revocation 
proceedings the money was used for other purposes as above mentioned. 
Also approximately $15.00 monthly was used to purchase commissary 
articles from the Inmate Store, such as toothpaste, cigarettes, shaving 
articles, etc. 

3. How did you obtain the costs of filing and service in this action 
and the $24.17 in cash which you had at the time of preparing your 
Affidavit in Support and Motion to Proceed in Forma Pauperis? 

ANS: My sister has taken to sending me $15.00 monthly about a year or 
so ago, for the purpose of buying commissary articles from the Inmate 
Store and so that I may have some little money on hand for the purchase 
of timely technical literature requir2d to be read in my line of work. 

4. Are you now married? 

ANS: No. 


If so, give name and address of your wife? 
How is she supported? 
If she works, what kind of work does she do? 
What wages does she make? 
9. Does she own any real or personal property, stocks, bonds, 
or bank accounts? 
10. If so, of what approximate total value? 
11. If you are not now married, when and how did your marriage 
to the wife mentioned in your Supplement to Petition terminate? 
ANS: We separated by divorce upon insistence of her parents not long 
after my incarceration in the Michigan prison. We agreed to accommodate 
the desire of her parents and we made a clean break. The child went 
with her. I know nothing of her present status or whereabouts. 
12. Do you have any children? \ 
ANS: One child, a boy. 
13. If so, list their names, ages and addresses. 
David Bayken, aged eleven years. Address unknown to me. 
14. Do you own any stocks, bonds or bank accounts? 
ANS: None. I have fifty dollars or so in the inmate account of the hospital 
here. 
15. If so, itemize. : 
16. Does anyone owe you any money? 
: No. 
17. If so, list names and addresses and amounts owed. 


18. Have you given anyone any money or other property to hold for 


you while you are serving your sentence? 
ANS: No. 
19. If so, state full particulars as to persons, money or property, 
and dates. : 
I hereby state under oath that my answers to each of the foregoing 
questions are complete and accurate. 
/s/ Julius Bayken 


Subscribed and sworn to before me this 20th day of September, 1961. 
/s/ W.L. Tappana 
Administrative Assisant, Medical Center for Federal 
Prisoners, Springfield, Missouri a a 


[ Filed Jan 23, 1962] 
PLAINTIFF'S CROSS MOTION FOR SUMMARY JUDGMENT 
Plaintiff, by counsel, moves this Court for an order granting 
summary judgment in his favor on the grounds that no genuine issue 
exists as to any material fact necessary to the granting of this Motion 
and Plaintiff is entitled to a judgment as a matter of law. 
Respectfully submitted, 
/s/ §S. White Rhyne, Jr. 


Mullin and Connor 
515 Southern Building 
Washington 5, D. C. 


Counsel for Plaintiff 
(Appointed by this Court) 


[ Filed Jan. 23, 1962] 


PLAINTIFF'S STATEMENT OF MATERIAL FACTS 
AS TO WHICH THERE IS NO GENUINE ISSUE, 
PURSUANT TO LOCAL RULE 9(h) 


Plaintiff contends that there is no genuine issue as to the following 
material facts: 

1. Plaintiff was convicted in the Northern District of Ohio on 
March 21, 1938, and was sentenced to a term of 25 years imprisonment. 

2. On September 4, 1947, Plaintiff was released on parole after 
having served nine years of his sentence. 

3. At the time of his release on parole, Plaintiff was issued 
a Certificate of Parole, a copy of which has been filed with this Court. 
Said Certificate of Parole set out eleven conditions of parole, to which 
Plaintiff indicated agreement by his signature. 

4. On April 20, 1955, Plaintiff was arrested under a parole 
violator warrant. 

5. At the time of his arrest, Plaintiff had in his possession the 
sum of $1200 and was therefore financially able to retain counsel to 
represent him at his revocation hearing. 


6. Certain documentary evidence which Plaintiff had in his pos- 
session at arrest in 1955 for use at his parole revocation hearing was 
destroyed by federal prison authorities over his protest. 

7. On July 18, 1955, Plaintiff was given a "hearing" at the 
Leavenworth Penitentiary on the question of parole violation. The entire 
"hearing" lasted no more than four or five minutes. : 

8. Plaintiff did not have the assistance of counsel at this "hearing" 
and he was not advised of his right to retain counsel. The policy of 
Defendant at Leavenworth Penitentiary at that time was not to permit 
representation by counsel at parole revocation hearings. 

9. Plaintiff did not present the testimony of voluntary witnesses 
at his "hearing" on July 18, 1955, and he was not advised of his right 
to present such testimony. The policy of Defendant at Leavenworth 
Penitentiary at that time was not to permit the presentation of testimony 
of voluntary witnesses by alleged parole violators at revocation hearings. 

10. Plaintiff was not given advance notice of the date and time of 
the parole revocation "hearing" which was sufficient to enable him to 
obtain the presence of counsel and of voluntary witnesses. 

11. Plaintiff was not informed, either prior to or at the parole 
revocation"hearing", of the precise violations of the conditions of his 
parole with which he was charged. 

12. At the "hearing," Plaintiff admitted being out of the limits 


of his parole district and carrying a firearm. He did not admit any other 


violations of parole. 

13. On August 23, 1955, Plaintiff's parole was revoked. 

14. The grounds upon which Plaintiff's parole was revoked were 
commission of the following violations of law: (1) attempted armed 
robbery; (2) escape from a hospital where he was being held after he 
was arrested; and (3) assault with intent to do great bodily harm. 

15. Plaintiff contends that he did not commit any of the three 
violations of law upon the basis of which his parole was revoked. 

16. Plaintiff contends that his plea of guilty to the third above- 


mentioned violation in a Michigan state court was involuntary and coerced 
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in that he was informed that if he did not plead guilty his wife, then six 
months pregnant, would be imprisoned for a crime she did not commit. 
17. In May, 1961, over six years after his arrest as an alleged 
parole violator, Plaintiff was offered the "possibility of another hearing 
before the Board with attorney representation."" Such offer did not purport 
to be an offer of the right to present the testimony of voluntary witnesses. 
18. Plaintiff has not accepted such offer, contending that he could 
not then and cannot now be afforded an effective revocation hearing be- 
cause of the passage of over six years since his arrest with the conse- 
quent difficulty of proof, the intervening expenditure of his funds for 
retaining counsel, and the destruction of his documentary evidence. 
Respectfully submitted, 
/s/ S. White Rhyne, Jr. 


Mullin and Connor 
515 Southern Building 
Washington 5, D. C. 


Counsel for Plaintiff 
(Appointed by this Court) 


[Received Dec. 13, 1961, Office of Parole Executive] 


U. S. BOARD OF PAROLE 
TRANSCRIPT OF HEARING 


Case of BAYKEN, Julius 
Register Number. 32771-L 
Date of Hearing July 18, 1955 
Institution USP -Leavenworth, Kansas 
Louis J. Grout 
Reporter Present.../.......... Mrs. Margaret D. Dempsey 
SPECIAL TRANSCRIPTION OF VIOLATOR HEARING 
Q. You were paroled from Springfield 9-4-47 and were taken 
into custody on April 20, 1955? A. Yes sir. 
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Q. And you received a sentence of 9-10 years at southern 


Michigan penitentiary at Jackson and completed that sentence and was 


returned here? A. Yes sir. 

Q. For what offense? A. Felonious Assault. 

Q. Involving an attempted holdup? A. They found it was not an 
attempted holdup. 

Q. You were shot two times? A. They found out, it was not an 
attempted holdup but there was a gun in my psssession. : 

Q. There was a gun? A. I was sitting in the front part of the 
store and some big fellow saw this gun and went behind and jumped on 
me and tried to take the gun away and I went to the floor and it went off 
and vent through my arm and went off again and went through my leg. 

Q. What were you doing with the gun? A. I didn't have any money 
and I wanted to go visit a friend of mine. This friend lived in Detroit. 
I had never been in Detroit before. He offered me help.) We discussed 
about the purchase of the gun. This has all been verified. This took 
place a couple of doors away from where he had his business. 

Q. What kind of business was he in? A. Night Club Business. 

Q. What kind of business were you wanting to gointo? A. Clinic. 
This was verified. This is how the thing came about. 

Q. They charged you with assaulting a man? A. I was carrying a 
concealed weapon. SS | 

Q. You were assigned to Kansas City? A. I was assigned to 
Springfield. I worked in the hospital in Springfield and they paroled 
me too. 

Q. And you took off when? A. At Christmas time after they had 
informed us that I would only work so long. I asked for Christmas 

vacation which they granted to me and I went to Toledo for that 
but while there I had to report to the parole officer and I told him I was 
one thousand miles from home. 

Q. Now here is a letter from me dated July 2nd, 1947, giving you 
permission to go home? A. When I told my parole officer there, after 
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hearing my story, he said I shouldn't go back and he would write to you 
and he would get permission to stay there. 

Q. Doctor Mappee stood good for you? A. He loaned me $200.00 
and I agreed to pay him back. I mailed a money order and the hospital 
wrote me and said I didn't pay that money and I showed them the money 
order. I think that was just a misunderstanding. 

Q. No question about your violating your parole? A. I violated 
my parole. It is not as bad as it looks there. They found out it wasn't 
that bad. They know I didn't rob. 

Q. What about the holdup of the taxi-cab driver? A. That was 
something else. I knew I had violated my Federal parole when we got into 
the cab after I got out of the hospital andI ran. They chased us. We 
drove only a few streets down. Got out on my own initative so they 
dropped that charge. 

Q. Who was in this taxi-cab? A. The cab driver, myself and 
another man and woman. 

While I was in Jackson, I was under the impression that my 
Federal term would run concurrently. When I found out that this was not 
true I took all of the courses, study courses, that I could possibly take. 
I studied all of the time I was there. 

I had to do about seven or eight years and I was trying to prepare 
myself for the next job that I might get. I really did work. 

Q. That is commendable. 

We review all of the cases annually. 

A. Another point that I want to bring out is that I got Tuberculosis 
since being institutionalized. Still another point I want to bring up is 
about restoring my work. 


Q. You will be up on annual review a year from April. Each man 


gets an annual review of his case--not necessarily by the Board in each 


hearing. It may be done by a Progress Report. A. Here is another 
thing. The lawyer we had there in Jackson said a lot of remarks about 
the time starting--- 
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Q. Of course we couldn't be bound by the lawyers remarks. 


The time doesn't start running until the Warrant is executed and the 
Warrant was executed April 20, 1955. A. The thing he led me to 
believe is that the time was to have started sooner. | 
I had a little money. I thought that he could help me. He said 
he could. If I had known that this time would not start until the Warrant 
was executed, I would have saved it. : 
I hereby certify the foregoing to be a true and correct 
transcript of my notes and all thereof, taken at the time, place, 
and on the occasion indicated. 


/s/ Margaret D. Dempsey 
Reporter 


[ Filed Feb. 14, 1962] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


JULIUS BAYKEN, ) 
Plaintiff, 
UNITED STATES BOARD OF PAROLE, ) 
Defendant. 


Civil Action No. 1558-61 


AFFIDAVIT OF COUNSEL 
District of Columbia, ss: 

I am counsel for the Plaintiff, appearing at the request of this 
Court. Attached to this Affidavit and made exhibits thereto are true 
copies of the following letters in my file of correspondence: 

1. Letter dated November 27, 1961, from Affiant to the United 
States Board of Parole. | 

2. Letter dated December 8, 1961, from Joseph N. Shore, Parole 
Executive, United States Board of Parole, to Affiant. 
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This Affidavit, which has been referred to in Plaintiff's 
Memorandum of Points and Authorities, was intended to be sworn and 
filed on the same day as that Memorandum. 

/s/ S. White Rhyne, Jr. 

Subscribed and sworn to before me this 14th day of February, 1962. 


[ Filed Feb. 14, 1962] 
EXHIBIT 1 
November 27, 1961 


United States Board of Parole 
H.O.L.C. Building 

First and D Streets, N. W. 
Washington 25, D. C. 


Re: Bayken v. United States Board of Parole 
Dist. Ct. Civ. No. 1558-61 


Gentlemen: 


I have been appointed by the United States District Court for the 


District of Columbia to represent Julius Edmund Bayken, Reg. No. 
2322-H, who is Plaintiff in the above-entitled case. 

Mr. Bayken is now serving a 25 year federal sentence, his parole 
having been revoked on August 23, 1955. He has informed me that he is 
unsure of the precise violation of parole with which he was charged and 
for which his parole was revoked. It would be much appreciated if you 
could supply me with this information, and also with a copy of any 
written statement of this charge which has been given to Mr. Bayken. 

Sincerely, 
SWR/rmb . /s/ S. White Rhyne, Jr. 
cc: Julius Edmund Bayken 
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EXHIBIT 2 


UNITED STATES DEPARTMENT OF J USTICE 
UNITED STATES BOARD OF PAROLE 
WASHINGTON 


December 8, 1961 


Mr. S. White Rhyne, Jr. 

Attorney At Law 

515 Southern Building 

Washington 5, D. C. 

Re: Julius Bayken 
Reg. No. 2322-H 

Dear Mr. Rhyne: 


This acknowledges your letter of November 27, 1961, by which 


you advise you have been appointed to represent Julius Bayken #2322-H, 
by the U. S. District Court, District of Columbia in case # 1558-61. 

You ask for information as to the precise facts of the violation of 
parole which was charged against Bayken when parole was revoked. 

The record discloses that Bayken was under parole supervision 
from September 4, 1947 until August 13, 1948, when a violator warrant 
was issued. His actual period of parole would have expired on March 20, 
1963, had no warrant been issued. On August 13, 1948, ‘the Board 
issued the warrant after reports were received noting Bayken was in- 
volved in an attempted armed robbery and an escape from a hospital 
where he was being held after he was arrested. The warrant was to be 
held in abeyance pending disposition of local charges. Subsequently, 
the Board was advised that Bayken was sentenced in the Michigan State 
Recorder's Court to serve a period of from (9) to ten (10) years at the 
State Prison of Southern Michigan, Jackson, Michigan, on a charge of 
assault, less than murder. Asa result, our warrant was placed as a 
detainer with the State Prison Officials, and when Bayken was released 
from his State Prison term, the United States Marshal then took custody 
on this warrant on April 20, 1955. | 

We trust the above information is what you require to help you 
PAs OE Sincerely yours, : 


/s/ Joseph N. Shore 
Parole Executive 


{ Filed Nov. 30, 1961] 


THE UNITED STATES BOARD OF PAROLE 
WASHINGTON, D. C. 


CERTIFICATE OF PAROLE 
Know all Men by these Presents: 

It having been made to appear to the United States Board of Parole 
that Julius Bayken, Register No. 2322-H, a prisoner in the Medical Center 
for Federal Prisoners, Springfield, Missouri , is eligible to be 
PAROLED, and that there is a reasonable probability that said prisoner 
WILL REMAIN AT LIBERTY WITHOUT VIOLATING THE LAWS, and it 
being the opinion of the said United States Board of Parole that the re- 
lease of this prisoner is not incompatible with the welfare of society, it 
is ORDERED by the said United States Board of Parole that the prisoner 
be PAROLED from the said Hospital on September 4, 1947, 
and that said prisoner remain within the limits of | Eastern District 

Missouri until , 19__; or in the event of a committed 
fine or a committed fine and costs, until the same have been paid or he 
has been discharged under the provisions of Section 641, Chapter 19, 
Title 18, U. S. Code, or until other action may be taken by the said 
United States Board of Parole. 

Given under the hands and the seal of the United States Board of 

Parole this 29th day of August, nineteen hundred and forty-seven 
UNITED STATES BOARD OF PAROLE 


T. Webber Wilson, Chairman, 
Fred S. Rogers, Member, 


By /s/ Walter K. Usach 
[ SEAL] Parole Executive 


UNITED STATES BOARD OF PAROLE: 
The above-named prisoner was releasedonthe 4th day 


of September, 1947. 
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STATEMENT OF THE CONDITIONS UNDER 
WHICH THIS PAROLE IS GRANTED 
This Certificate of Parole shall not become operative until the 
following conditions are agreed to by the prisoner. | 
1. That I will report immediately to my Parole Advisor, and then 
immediately report to the Supervisor of Parole, Department of Justice, 
Washington, D. C., through the United States Probation Officer, the fact 
that I have reported to my Parole Advisor on the Arrival Notice provided 
for that purpose. 
Advisor Rev. Thomas Bundy, Springfield, Mo. 
Louis J. Grant, USPO 
Officer Kansas City 6, Missouri 
2. That I will remain within the limits fixed in the Certificate of 
Parole. If I have good cause to leave these limits I will obtain written 
permission from the Probation Officer and the approval of the United 


States Board of Parole before doing so. 


3. That I will, between the first and third days of each month, until 
my final release, and also on the final day of my parole, make a full and 
truthful written report to the Supervisor of Parole, Department of Justice, 
Washington, D. C., upon the form provided for that purpose, and that I 


will submit each such report to my Parole Advisor for certification and 


mail or deliver same to the United States Probation Officer. 

4. That I will not drink intoxicating liquors, use narcotic drugs, or 
frequent places where either is sold, dispensed, or used unlawfully. 

5. That I will not associate with persons of bad reputation. 

6. That I will in all respects conduct myself honorably, work 
diligently at a lawful occupation, and support my dependents, if any, to 
the best of my ability. | 

7%. That I will promptly and truthfully answer all inquiries directed 
to me by the United States Board of Parole, by my Parole Advisor, or by 
the United States Probation Officer. 7 

8. That I will live and remain at liberty without violating the law. 
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9. That I will not enter into marriage unless and until written 


permission therefor has been given by the United States Probation Officer. 
10. If at any time it becomes necessary to communicate with my 

Parole Advisor or Probation Officer for any purpose and they are not 

accessible, I will direct my communications to the Supervisor of Parole, 


Department of Justice, Washington, D. C. ~~—~—~-=—. 


11. I agree to live and work at the places etatediininyspacale plan 
and will not change until after I have permission to do so from my Proba>~ 


tion Officer. In emergencies I will notify my Probation Officer at once. 
To all of which conditions I do solemnly promise and agree. ~ 
Dated September 8, 1947 /s/ Julius E. Bayken 


Witnessed: /s/ D. Johnson Register No. 2322-H 
Advisory Supervisor 


| TRANSCRIPT OF PROCEEDINGS 
Washington, D. C. 
Tuesday, February 20, 1962 

The above-named cause came on for hearing before the HONORABLE 
EDWARD M. CURRAN, a U.S. District Judge, sitting in motions court, at 
10:50 a.m. 

* * 

PROCEEDINGS 

THE DEPUTY CLERK: Number 6, Bayken versus United States 
Board of Parole; Mr. Rhyne, Mr. Byerly. 

MR. RHYNE: If it please the Court, White Rhyne representing 
plaintiff in this case. Counsel for the defendant has just stepped out in 
the hali and I am sure I can have him here in about two minutes if Your 
Honor will permit me. 

Counsel for defendant is present, Your Honor. 

MR. BYERLY: Your Honor, this case is a complaint filed by the 
plaintiff challenging the revocation hearing which resulted in the revoca- 
tion of his parole. 
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He challenges the hearing on the grounds that he was not offered 


the assistance of counsel, nor was he offered the right to present 
witnesses. | 
The defendants contend that this has been corrected by an offer of 
a new hearing with the right to the assistance of counsel and also an 
offer of a new hearing with the right to present witnesses, if he so wished. 
The facts, briefly: the plaintiff was convicted in the Northern 
District of Ohio in March of 1938 and was sentenced to a term of 25 years 
for armed robbery of a Post Office and for possession of stolen money 
orders. He was released on parole under this sentence on September 4, 
ga. A parole violator warrant was issued on August 13, 1948, 
and he was arrested under this warrant not until April 20, 1955 upon his 
release from Michigan’state custody. | 

The plaintiff was interviewed by a parole officer of the Leavenworth 
Penitentiary on May 9, 1955, and admitted that he had violated his parole 
by his involvement in state charges for which he was convicted and 
sentenced. : 

THE COURT: I will hear from the other side. 

MR. BYERLY: All right, sir. 

MR. RHYNE: If it please the Court, White Rhyne representing the 
plaintiff in this case. | 

Your Honor, the essential facts here are these: 

The plaintiff was arrested as an alleged parole violator in April of 
1955. Shortly thereafter he was given a revocation hearing at which he 
was not afforded the right to counsel, nor was he afforded the right to 
witnesses, and the invalidity of this particular hearing is conceded. 

Now, it was not until May of 1961, over six years later, that this 
plaintiff was first offered a hearing with counsel. It was not until 
January of 1962, over eight months after that, that this plaintiff was 
first offered a hearing with witnesses. 
THE COURT: Did he admit that he had violated his parole? 
MR. RHYNE: No, Your Honor, he -- 

THE COURT: Did he violate his parole ? 
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MR. RHYNE: Your Honor, he violated his parole in two minor 
respects which did not form the basis for the parole board's action. 
This is made clear by -- 

THE COURT: What were the two minor respects ? 

MR. RHYNE: He was out of his parole district, and he was carry- 
ing a firearm without a license. 

THE COURT: Do you call that a little minor thing, to be carrying 
a firearm without a license ? 

MR. RHYNE: Your Honor, as compared with the grounds upon 
which the parole board acted, which are made clear in the letter which 
the parole board wrote to counsel -- 

THE COURT: Was he convicted of a crime while he was on parole ? 

MR. RHYNE: He was convicted of that, Your Honor, and -- 

THE COURT: What was he convicted of ? 

MR. RHYNE: He was convicted of the crime of assault. 

THE COURT: What kind of assault ? 

MR. RHYNE: Pardon? 

THE COURT: What kind of assault ? 

MR. RHYNE: The Michigan language in the statute of assault -- I 
can give that to Your Honor -- assault less than murder, Your Honor. 
That is any assault which is not an assault with intent to kill. 

Now, this was a conviction on a plea of guilty which the plaintiff 


contends was a plea induced by coercion. He has put in issue the validity 


of this plea. It is not a violation of parole to be convicted of a criminal 
offense; it is violation of parole to commit a criminal offense. And he 
was entitled to a right in 1955 to show that he had not committed that of- 
fense. 

He set out the facts in his pleadings which show that this was a 
plea induced by coercion. It is not up to this Court at this point to decide 
whether or not that plea was induced by coercion. He was entitled to the 
right to have the parole board decide that in 1955, and he was not granted 
that right. He was not granted the right until 1962 to have the type of 
hearing at which he could make a full showing of all the facts as set out 


and required in the parole revocation statute. 

It is very clear from the letter of the parole board, which is 
attached as Exhibit 2 to the complaint -- to the affidavit of counsel filed 
in this case, that the plaintiff's parole was revoked on three grounds, 

each of which is specifically controverted by the plaintiff in this 
case, each of which is an extremely serious offense under Michigan 
state law. 

The parole statute permits the parole board to exercise a wide 
latitude of discretion in determining what shall be done after a revoca- 
tion hearing. It may revoke parole, or it may not, even though it finds a 
violation. If it does revoke parole it may revoke the -- it may require 
the parolee to serve the entire balance of his sentence, or it may require 
the parolee to serve some part of the balance of his sentence. This is all 
specifically set out in the parole revocation statute. 

It is clear from this record, what the parole board did was to act 
upon these reports that the parolee had committed three serious viola- 
tions of parole, never told him what the charges were in advance of the 
hearing, never told him what the charges were at the hearing, received 
from him an admission that he had been out of his parole district and had 
been carrying a gun without a license. If this had been the grounds upon 
which parole was revoked it is extremely likely that this parolee would 
not have been caused to serve the entire balance of his sentence, because 
they did get these minor admissions to offenses which did not form the 

basis of their action they drew the conclusion that this parolee had 
committed all three of these serious offenses and revoked his parole 

And he was entitled to a hearing in 1955 at which he could have 
counsel and witnesses. He was not given that right. 

In the face of repeated admonition by the Court of Appeals that a 
hearing with counsel and witnesses is required -- five times the Court 
of Appeals said this during the six years this parolee was held without 


this type of hearing. In the face of those admonitions the board of parole 


kept him in prison. In that six years his position changed greatly. 


At the beginning of the six years at the time he should have had a 
valid revocation hearing, he had twelve hundred dollars with which to 
employ counsel. He was perfectly capable of taking advantage of the 
right to retain counsel. In the intervening six years this twelve hundred 
dollars has gone, spent for legitimate purposes. 

He now is before this Court and he was before the parole board in 
1961 and ‘62 as a pauper. To him the right to retain counsel is meaning- 
less now, and it is meaningless because of something over which he had 

no control -- a six year intervening illegal, concededly illegal, 
imprisonment. 

When he went to Leavenworth Penitentiary in 1955 he had with him 
certain documentary evidence which he intended to use at his parole revo- 
cation hearing. This evidence was destroyed over his protest at the 
penitentiary. 

Now, these allegations with regard to the evidence and with regard 
to his funds in 1955 are made in plaintiff's statement of material fact, as 
to which there is no dispute. They have not been controverted by the 
Government on this record under local Rule 9(h). They may be treated 
as conceded. He had money, he had documentary evidence in 1955; he no 
longer has it. 

It is six years later now -- practically seven years later. Under 
Michigan state law the statute of limitations on each of these three of- 
fenses on the basis of which his parole is revoked is six years. We 
submit that the same policy which motivates the State of Michigan in 
preventing criminal prosecution six years after the fact should prevent a 


revocation of parole over six years after the time in which the alleged 


wrongdoing is supposed to have occurred. 
We submit, therefore, that this plaintiff stands in a very different 
position now from what he stood in 1955. He can no longer have an 
effective revocation hearing, as effective a revocation hearing as 
he was entitled to in 1955, a revocation hearing at which he could have 
brought out all these facts with witnesses and with the assistance of 
counsel, and we submit that the board's exercise of its discretion would 
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have been very different in 1955 from what it might be now. 

We call Your Honor's attention also to the detailed memorandum 
of points and authorities which we have submitted in this case and which 
sets out fully all our arguments. 

THE COURT: The plaintiff's motion for summary judgment is 
denied. Plaintiff's motion for judgment by default is denied. The cross- 


motion of defendants for summary judgment is granted. 


Counsel will prepare the proper order. 
(Thereupon, at approximately 10: 59 a.m., the above proceedings 


were concluded.) 


* : * 


[Filed February 24, 1962] 


ORDER 


This cause came on for hearing upon the defendants’ Motion for 
Summary Judgment or, in the alternative, Motion to Dismiss, and the 
plaintiff's Cross Motion for Summary Judgment. After hearing the 
argument of respective counsel and upon careful consideration of the 
record, it is, by this Court, this 24th day of February, 1962; 

ORDERED: 

1. That the defendants’ Motion for Summary Judgment be, and it~ 
hereby is granted. 

2. That the plaintiff's cross Motion for Summary Syaderent be, 


and it hereby is, denied. 


/s/ EDWARD M. CURRAN 
JUDGE 


[Certificate of Service] 


ee 
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[Filed March 7, 1962] 
NOTICE OF APPEAL 


Notice is hereby given this 26 day of February 1962, that Julius 
Bayken, Plaintiff hereby appeals to the United States Court of Appeats 
for the District of Columbia from the judgment of this Court entered on 
the 19th day of February, 1962 in favor of Defendant against said Plaintiff. 


/s/ Julius Bayken 
Reg. No. 2322-H 

P. O. Box 4000 
Springfield, Missouri 


